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1. THE TOPIC OF THE RESEARCH

The so-called ‘invisible group’ of society consists of a significant number of persons
since, according to a survey conducted by the World Health Organization (‘“WHO’), more than
one thousand million persons, that is, approximately 16% of the world’s population experienced
some sort of disability at the beginning of 2023.! In Hungary, based on the microcensus of
2016, 408.000 persons, that is, 4,3% of the population experienced some sort of disability.? In
the United States, every fourth adult, that is, 26% of the population belongs in this category.’

Although technological and social changes facilitate the inclusion of persons with
disabilities in the labour market, they still face numerous obstacles arising from dismissive
attitudes or from deeply rooted stigmatisation. Persons with disabilities are often considered to
be unfit for work since it is thought that they are incapable of performing tasks in the quality
required in the open labour market; they are considered to be dependent on others and in need
of help. In addition, they may not always be employed long-term even if they are considered fit
for work because their disabilities may result in conduct amounting to a violation of the rules
of conduct at the workplace. Due to these factors, the employment of persons with disabilities
in protected work environments is supported. In addition, these factors led to persons with
disabilities being excluded from society, becoming outcasts, or remaining outcasts.*

It should also be noted that not only the persons with disabilities are vulnerable, but, in
the vast majority of cases, also those persons who live with them: the family members of
persons with disabilities may spend their entire lives caring for these persons, not to mention
the special expenses incurred due to the nature of and the extent of the impairment, and the
limited possibilities of participating in the labour market. Furthermore, prejudice against
persons with disabilities usually extends to the relatives of these persons as well.> The
Hungarian census of 2011 showed that while there was a working person in 62% of the

households in the total population, this was only 58% in the households of persons with
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disabilities.® This census also showed that the psychological burdens of and the challenges of
raising a child with a congenital or an acquired disability often lead to the dissolution of
families.’

As a part of the paradigm shift in disability studies,® the United Nations Convention on
the Rights of Persons with Disabilities (‘CRPD’, 2006) takes the human rights based approach
to disability, which approach recognises the social issue mentioned above and provides legal
solutions for addressing this issue. The purpose of the CRPD °is to promote, protect and ensure
the full and equal enjoyment of all human rights and fundamental freedoms by all persons with
disabilities, and to promote respect for their inherent dignity’.” In addition, the CRPD
supersedes the traditional models of equality and imposes obligations both on the state and on
private actors via the model of inclusive equality.

In order to facilitate the unrestricted participation of persons with disabilities in society,
it is necessary to eliminate the obstacles of their participation in the primary labour market since
the inclusion of persons with disabilities in the world of work would catalyse the process of
their integration into society. This integration would improve not only their physical and mental
health but also their quality of life, would reduce the burden on their families, would decrease
the amount of the state expenditure allocated to their support, and would contribute to economic
growth.!® There are continued attempts to achieve this integration. The newest product of
legislation, that is, Directive (EU) 2019/1158 of the European Parliament and of the Council of
20 June 2019 on work-life balance for parents and carers and repealing Council Directive
2010/18/EU addresses, among others, the issue of promoting the employment of persons raising
children with disabilities.

There are various legal solutions for improving the working conditions of and for
widening the employment opportunities of persons with disabilities. These solutions include
the obligation of equal treatment, the obligation of reasonable accommodation, and positive

action. In this regard, the research topic of the thesis is what role, taking the paradigm shift in
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disability studies and the technological and social changes into consideration, the horizontal
application (as an academic concept in constitutional law) of fundamental rights plays in legal
disputes concerning the employment of persons with disabilities in the primary labour market.

My starting point in this regard is that at constitutional level, horizontal application is a
constitutional law concept developed in connection with the application of the constitution.
This concept affects the entire legal system, including statutory solutions, irrespective of
whether these solutions are in the field of employment law or of equality law. Thus, horizontal
application is such a comprehensive academic concept in constitutional law which has already
affected the development of employment law and equality law and the application of which has
already been analysed in academic literature.'!

Even though the horizontal application of fundamental rights is a complex academic
concept involving several constitutional law issues, it basically addresses two questions, with
the first being whether fundamental rights are necessary in private law relationships and if yes,
under what circumstances these rights can be exercised, and the second being how the conflict
between competing fundamental rights and other constitutional principles and values in private
law relationships can be resolved.

In addition to the human rights based approach, the horizontal application of
fundamental rights emphasises that the possibility to exercise the fundamental rights (human
rights) enshrined in the constitution must be granted by the state in private law relationships as
well, and, in case of a legal dispute, it must be possible to assert such rights before court.
However, this approach is conceptually different from the approach taken by the legislation and
manifested in the CRPD.

It must be emphasized that unlike classical civil law relationships, employment law
relationships are characterised by inequality between the parties, which inequality is aggravated
in case of persons with disabilities. This means that in those legal relationships which are
governed by employment law (as a part of the system of private law in a broad sense), the
interests of the employer in the private sector are usually determined by their position as an
entrepreneur and these employers exercise their fundamental economic rights during their
activity. The other party to an employment relationship, that is, the employee, is interested in
having opportunities equal with those of others in order to earn a living. Thus, employment law
is a special field of law since the attempts to protect the weaker party from the detrimental

consequences of the inherent inequality between the parties and the attempts of the state to
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protect the private autonomy of employers are present simultaneously. According to the
relevant academic literature, the horizontal application of fundamental rights is crucial in
employment law.'?

However, the issue of the horizontal application of fundamental rights is controversial
both at domestic and at international level. With regard to the application of fundamental rights
to private relationships, the academic literature on horizontal application analyses state
practices of significant scientific importance, distinguishing between approaches based on
vertical application, on the state action doctrine, on indirect horizontal application, and on direct
horizontal application.'?

The goal I intend to achieve is to review and to reinterpret the concept of horizontal
application in order to promote the comprehensive and efficient protection of the fundamental
rights of the vulnerable, ‘invisible’ group in society, that is, of the group of persons with
disabilities. My analysis encompasses the state action doctrine developed in the United States
of America and the Hungarian legal concepts related to horizontal application, with special
emphasis on the Americans with Disabilities Act of 1990 (‘ADA’), which act played a crucial
role in the development of the human rights model, and on the Hungarian legislation applicable
to the employment of persons with disabilities.

With regard to the review of the concept of horizontal application, I consider it useful
to analyse the relevant elements of a fundamentally different legal culture, constitutional
approach, and regulatory policy. Even though these elements are rarely taken into consideration
due to the differences listed below, they are of great use for the development of the relevant
practice under Hungarian law. With regard to the role of the state, to the status of fundamental
rights, and to equality, the approach developed in the United States differs fundamentally from
the approach in Hungary (which latter approach is similar to that in Germany).

In addition to the constitutional framework, academic literature identifies a so-called
‘American model’ of specialised policies for supporting the employment of persons with
disabilities, which model relies on anti-discrimination measures and freedoms based on private
autonomy. However, similarly to the situation in numerous other European countries, the

situation in Hungary is characterised by high expectations towards the state with regard to
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achieving a balance in the field of employment, which may result in employment quotas or

other forms of state intervention concerning persons with disabilities.™

2. THE METHODOLOGY OF THE RESEARCH

The methodology of the research was strongly influenced by the conclusion that the
academic dispute over the concept of horizontal application is still about whether the indirect
model (that is, expecting to have the judge apply the constitutional norms in the course of
interpreting legal provisions), the direct model (that is, expecting to have the judge apply the
constitutional norms directly), or the American model of the state action doctrine (that is,
minimising the role of the state) is to be preferred when a legal dispute over fundamental rights
arises between private individuals, for example, when an employee is discriminated against
because of their disability. In my opinion, the above approach is unlikely to yield practical
results, and therefore I intend to examine the usefulness of the academic concept from a
fundamentally different aspect.

First, I present the concept of horizontal application via a descriptive method based on
academic literature. Then, I illustrate and examine the related issues via analysing relevant
cases. The analysis includes the presentation of American discourses on the issues examined
and the examination of the applicable Hungarian legal provisions and the practice related to
them. The thesis examines the relevant American academic discourse and practice for the
purposes of the reflexive interpretation of, the assessment of, and the development of the
relevant Hungarian legislation and only to the extent necessary regarding these purposes. In the
analysis, I consider the American practice to be the best practice and emphasise the importance
of the conclusions which may be drawn from the differences between the American and the
Hungarian practice.

In addition to the descriptive parts of the thesis, I include analyses as well, especially in
the third chapter, in which I analyse the essential elements of the various solutions in
employment law. The aim of my analysis is to discover how and to what extent arguments
based on fundamental rights appear in the current practice focused on discrimination, what

effects and academic expectations influenced the development of these arguments, how these
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arguments are applied in practice, and which approaches may be adapted to the Hungarian

practice.

3. THE SUMMARY OF THE RESULTS

In the twenty-first century, it is obvious that the fundamental rights affect not only the
relationship between individual and state but also the relationships between private persons.
The discussion of the horizontal application of fundamental rights is becoming more and more
intense and divisive not only in the Hungarian jurisprudence but also at international level. The
aim of the thesis is to examine the horizontal application as a concept in constitutional law (with
special regard to the application of this concept in Hungary and in the United States of America)
in order to facilitate a more efficient legal solution of a pressing social issue, namely the
discrimination of persons with disabilities in the world of work.

The analysis of the American and the Hungarian practice related to horizontal
application shows that approaching horizontal application as a model does not ensure the
efficient application of all fundamental rights. The practice of the Constitutional Court of
Hungary is confined to the limits of the model of indirect horizontal application and defines the
concept of horizontal application in an abstract manner, which approach results in the
Constitutional Court of Hungary imposing, via defining exceptions, different expectations on
the courts with regard to the application of different fundamental rights. For example, there are
fundamental rights with regard to which the Constitutional Court of Hungary only expects the
courts to take the fundamental right into consideration in some manner; however, there are also
fundamental rights with regard to which the assessment of necessity and proportionality is
expected from the courts. In addition, another disadvantage of the model-based approach is that
it shifts the emphasis from the efficient application of fundamental rights to issues related to
legal concepts in constitutional law. While the main question in the American practice is
‘whether the private individual or private organisation violating the right performs a public
function’, the main question in the Hungarian practice has changed from the issue of horizontal
application to a debate about the relationship between the Hungarian courts and the
Constitutional Court of Hungary.

After having examined the relevant American and Hungarian practice, I wish to
emphasise the following as guidance on the analysis of the practice related to discrimination.

In order to ensure the efficient protection of rights, it is essential to have the prohibition

of discrimination apply in a more direct manner. When resolving legal disputes, the direct
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application of fundamental rights may be promoted by considering the circumstances of the
adoption of the relevant legislation, the aim of the relevant legislation, and the fact that if it is
not declared that the right was violated, the discriminatory practice may continue.

Simultaneously with the development of constitutional law, the paradigm shift in
disability studies and the resulting changes in the relevant legislation also aim to improve the
application of the fundamental rights (human rights) of persons with disabilities. International
law addresses the issue of the discrimination of persons with disabilities by taking the human
rights model and the concepts of fundamental rights into consideration and, based on these,
provides various legal solutions and imposes, via the model of inclusive equality, obligations
both on states and on private actors in order to eliminate the obstacles faced by persons with
disabilities.

A development similar to that in international law may be perceived both in the
American and in the Hungarian policies regarding disability, namely the aim to provide the
highest possible level of protection for the rights of persons with disabilities. We have seen that
although the human rights model is outstanding, it poses challenges both to legislation and to
the application of law. In the relevant legislation and in practice, the medical model of disability,
the social model of disability, and the human rights model of disability are present
simultaneously, which does not promote the efficient protection of rights.

The efficiency of the legal solutions aimed to increase the participation of persons with
disabilities in the labour market depends on the proper definition of the category of those
persons to whom the rights are granted, that is, those persons with disabilities who are entitled
to protection in the world of work, and also on whether the given legal solution actually fulfils
its intended purpose. In order to promote the efficient protection of rights, In order to promote
the efficient protection of rights, I use the broad definition of ‘persons with disabilities’ in
employment law, which definition is applicable to as many persons in similar situations as
possible. Based on the CRPD, I recommend avoiding both derogatory terminology and the
paternalistic approach. In addition, concepts must be defined and used in such a manner that
they are clearly distinguished from each other, for example, the concept of ‘persons with
disabilities’ and the concept of ‘persons with reduced capacity to work’ not being
interchangeable.

In addition, I consider it important to have the definition based on the interpretation of
disability in such a social context which takes the concept of ‘socially created barriers’ into
consideration. In this regard, a category introduced by the ADA, namely the category of persons

‘regarded as having such an impairment’, is of special importance since, instead of focusing on
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the characteristics of disability, this category focuses on exposure to any social or physical
discrimination. In order to comply with the relevant aspects of constitutional law and to achieve
the efficient protection of rights, it is important to take those opinions in academic literature
into account as well which wish to regulate the concept of ‘disability’ in the world of work by
considering the capacity to be employed and other factors in connection with the possibility of
employment, such as the element of the ‘hindrance to the exercise of a professional activity’
under the Employment Equality Directive or the requirement of qualification in the ADA.

Both in Hungary and in the United States of America, the prohibition of the
discrimination of persons with disabilities with regard to their participation in the labour market
is regulated not only at constitutional level but also at statutory level, and therefore the
prohibition of discrimination is directly applicable in certain private law relationships,
including employment. With regard to the requirement of reasonable accommodation, it can be
established that the academic approach to this concept and the extent to which this concept is
regulated by law differ at international level, including differences between the American and
the Hungarian approach and regulation.

The cases analysed in Chapter III indicate that despite the relevant legal regulation, the
above concepts are not applied efficiently to persons with disabilities in the world of work. The
efficiency of the relevant legal regulation is hindered by the fact that the purposes of the legal
regulation are often interpreted without taking the relevant fundamental rights into
consideration, by the fact of imposing the obligation of reasonable accommodation via
employment law principles and general legal provisions, and by the shortcomings of the set of
criteria associated with the obligation of reasonable accommodation.

Based on the circumstances mentioned above, it can be established that the legal
regulation is not enough by itself for the creation of an open, inclusive, and accessible labour
market: it is also necessary to have the relevant legal provisions applied in such a manner that
the protection of the fundamental rights of persons with disabilities and the inclusion of these
persons in society are prioritised as well. The determination of measures suitable for the
promotion of the rights of persons with disabilities and for the prevention of the violation of
these rights is necessary but not sufficient.

In order to remedy the issues related to the approach described above and to the
conceptual shortcomings, I would recommend, instead of the model-based approach to the
horizontal application of fundamental rights, the implementation of an independent approach
which provides more coherent answers to the challenges of the fight against disability-based

discrimination in the world of work. In order to promote the more efficient protection of rights,
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I consider it important to emphasise that the complex and holistic approach I recommend makes
it necessary to recognise the role of courts in the protection of fundamental rights. Based on
these, I define the holistic approach to the horizontal application and the related role of courts
in the following way:

A key feature of the holistic approach to horizontal application is the relevance of
fundamental rights in private law relationships. In this regard, it is necessary to have the judge
identify how the fundamental rights of the person with disability are affected in the case heard.
In addition, when interpreting the law, the judge must pay attention not only to the relevance of
fundamental rights with regard to the legal provision examined but also to the purpose of the
protection granted by law. This means that an obligation to protect fundamental rights is
imposed on the judge, which obligation includes that the judge must interpret the aims and/or
purposes of the legal provisions prohibiting discrimination in accordance with the fundamental
rights concerned and with the legal developments based on the results of disability studies. By
applying the holistic approach to horizontal application, it may be possible to prevent the judge
from interpreting the purpose of the legal provisions at issue without considering the
fundamental rights concerned.

In addition, the holistic approach to horizontal application provides guidance on
applying the (academic) results of constitutional law when assessing individual cases and
deciding individual disputes in the field of employment law. In this regard, the holistic approach
to horizontal application would ensure that the obligation of reasonable accommodation (as a
concept specific to the given field of law) is interpreted in accordance with the applicable
fundamental rights, which would render this concept a link between the dignity of persons with
disabilities and their right to work at an inclusive workplace.

The holistic approach to horizontal application would also render the results of the
academic studies of fundamental rights applicable to the issue of the discrimination of persons
with disabilities. In order to ensure the efficient application of the right of persons with
disabilities to work at an inclusive workplace, it is necessary to carefully assess the relevant
circumstances when determining whether something constitutes a disproportionate burden. In
this regard, it may be convenient to apply the proportionality part of the test of necessity and
proportionality. In addition, when determining whether something constitutes a
disproportionate burden, one of the circumstances to be assessed is the related positive effect,
that is, what advantages employing the person with disability would give with regard to the
attitude of the other employees, to the promotion of diversity, and to the other candidates with

disabilities.
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By applying the holistic approach to horizontal application, the judge would react to
social, economic, and political changes, would interpret the legal provisions in such a manner
that the underlying constitutional goals and values would be taken into consideration as well,
and would endeavour to take such a proportionate and balanced approach which would ensure
the application of the relevant fundamental rights and constitutional values.

Thus, in accordance with the original purpose of the concept, the holistic approach to
the horizontal application would mean such a ‘complex’ approach — especially when the law is
applied based on understanding and with a human rights based approach — which would render
the application of fundamental rights efficient in private law relationships as well. In addition,
the concept I recommend has been designed in such a manner which would neither make private
law claims become disputes on human rights nor make private law legislation redundant.
Finally, by acknowledging the relevance of fundamental rights in private law relationships as
well, the holistic approach to horizontal application would make it even more accepted — in the
society as a whole — that fundamental rights may be violated by private actors, by private
individuals, by business associations, and by organisations as well, and that fundamental rights

may be asserted not only against the state but also against private actors.
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